
 

 

Delivered via email (Matthew.Zedde@aeso.ca) 

July 15, 2024 

Alberta Electric System Operator 
2500, 330 - 5th Avenue SW 
Calgary, AB T2P 0L4 

Attention: Matthew Zedde 

Dear Mr. Zedde: 

RE: Market Surveillance Administrator (MSA) – Comments on Alberta Electric System 
Operator (AESO) Draft ISO Rule Section 103.15 – Pilot Projects (Draft Rule 103.15) 
and Draft Amendments to ISO Rule Section 103.12 - Compliance Monitoring (Draft 
Rule 103.12) 

I write to provide the MSA’s comments on the AESO’s draft rule and amendments captioned 
above (Draft Pilot Rules). 

In sum, the MSA’s comments are: 

 the Draft Pilot Rules are unnecessary as they substantially duplicate the existing process 
in which the AESO seeks forbearance from the MSA in advance of any pilot project;  

 the Draft Pilot Rules are unwarranted, as the AESO has not explained how the existing 
process does not provide certainty to market participants. At the same time, the Draft Pilot 
Rules would increase risk and uncertainty to firms participating in pilot projects; 

 the Draft Pilot Rules purport to permit the AESO to exercise forbearance jurisdiction 
granted exclusively to the MSA, contrary to the scheme of the Electric Utilities Act SA 2003 
c E-5.1 (EUA) and the rule of law. 

AESO Pilot Projects and the Role of Regulatory Forbearance 

In principle, the MSA is not opposed to the AESO conducting pilot projects. The regulations that 
govern the Alberta electricity market must evolve as the needs of the electricity industry evolve; 
the ways of the past may not be appropriate for the future. The MSA itself recommended 
significant changes to the Alberta electricity market in its advice to the Executive Council and 
Minister of Affordability and Utilities in December 2023.1 Pilot projects allow the AESO and other 
electricity market participants to determine whether proposed changes will be technically feasible 

 
1 Market Surveillance Administrator, Advice to support more effective competition in the electricity market: 
Interim action and an Enhanced Energy Market for Alberta, December 21, 2023, (Online - link begins 
download) 
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or have unanticipated effects on the Alberta electricity market. Conducted appropriately, in 
accordance with the statutory scheme and with proper oversight from the bodies with the statutory 
mandate and authority to do so, AESO pilot projects may therefore reduce risk to the Alberta 
electricity market associated with changes to the ISO rules. As the ISO rules in force from time to 
time may forbid conduct required to participate in an AESO pilot project, participants in such pilot 
projects need certainty that they will not be exposed to sanctions for non-compliance.  

At the same time, the ISO rules are in place for good reason: when complied with, they ensure 
the reliable operation of the electric system and protect the fair, efficient and openly competitive 
(FEOC) operation of the Alberta electricity market. The competitive operation of the electricity 
market is the “touchstone running through all aspects of the legislative scheme governing the 
electrical industry now in effect in Alberta.”2 This “core objective must necessarily inform and 
guide” interpretation of all relevant legislation.3 The Alberta Legislature created the MSA and 
cloaked it with the statutory mandate and authority to safeguard the competitive and reliable 
operation of the Alberta electricity market, with a specific mandate to enforce contraventions of 
the ISO rules.4 The Alberta Courts recognize the MSA’s role as the ‘electricity market watchdog,’5 
with expertise in carrying out its statutory mandate.6 Any process under which the AESO conducts 
pilot projects must therefore respect the MSA’s statutory role as guardian of the reliable and FEOC 
operation of the Alberta electricity market. 

To balance the need to protect the reliable and FEOC operation of the Alberta electricity market 
against the need for flexibility in the enforcement of the applicable legislation, the Legislature 
empowered the MSA with the discretion to forbear from exercising “all or portion” of its statutory 
mandate, including the enforcement of the ISO rules.7 This discretion may only be exercised when 
the MSA makes specific findings of fact that competition will be sufficient to protect the public 
interest or that appropriate safeguards are in place to protect the safe and reliable operation of 
the electric system.8 The MSA, as the electricity market watchdog with expertise in carrying out 
its statutory mandate, is the only entity with the specific jurisdiction to determine when an AESO 
pilot project will provide sufficient protection for the Alberta electricity market such that existing 
ISO rules affected by an AESO pilot project do not need to be enforced. 

 
2 ATCO Electric Ltd. v. Alberta (Energy and Utilities Board), 2004 ABCA 215, at para. 24 
3 Ibid. 
4 Alberta Utilities Commission Act SA 2003 c A-37.2 (AUCA), ss. 32 and 39 
5 Alberta (Market Surveillance Administrator) v. Enmax Energy Corporation, 2007 ABQB 309, at para. 1; 
Milner Power Inc. v. Alberta (Energy and Utilities Board), 2010 ABCA 236 (Milner) at para. 30; TransAlta 
Corporation v. Market Surveillance Administrator, 2014 ABQB 143, at para. 1; TransAlta Corporation v. 
Market Surveillance Administrator, 2014 ABCA 196, at para. 1; TransAlta Corporation v. Market 
Surveillance Administrator, 2015 ABQB 180; Signalta Resources Limited v. Alberta Balancing Pool, 2022 
ABQB 190, at para. 9 
6 Alberta (Market Surveillance Administrator) v. Enmax Energy Corporation, 2008 ABQB 54, at para. 9 
7 AUCA s. 57; Transmission Regulation AR 86/2007 (TReg) s. 23.1 
8 Ibid. 



3 

The Draft Pilot Rules Substantially Duplicate the Existing Forbearance Process  

The Draft Pilot Rules are unnecessary as they substantially duplicate the existing process in which 
the AESO seeks regulatory forbearance from the MSA in advance of any pilot project.  

The AESO asks interested parties if they “prefer the current method of conducting pilot projects 
without an ISO rule” or the “alternative method proposed in the [Draft Pilot Rules].”9 As far as the 
MSA is aware, all past requests by the AESO for forbearance in connection with pilot projects 
have only been between the MSA and the AESO, so it is difficult to see how any interested party 
other than the MSA can meaningfully comment on whether the “current method” is preferable to 
the Draft Pilot Rules.  

The MSA is aware of two instances in which the AESO conducted pilot projects: 

 in 2012, the AESO tested wind generators’ ability to be dispatchable and participate 
in the energy market merit order; and  

 in 2021 and 2022, the AESO tested its fast frequency response pilot project (FFR 
Pilot).10 

Before conducting the two pilot projects set out above, the AESO requested forbearance from the 
MSA. In support of its request to the MSA for forbearance, the AESO provided the MSA with: 

 the specific ISO rules involved;  

 the period of time for which the AESO sought forbearance;  

 the relevant risks to the operation of the electricity market;  

 the rationale for the AESO’s request for forbearance; and  

 the scope and purpose of the pilot project the AESO sought to conduct pursuant to the 
MSA’s forbearance.11  

This substantially duplicates the information that the Draft Pilot Rules require the AESO to include 
in its proposal for a pilot project.12  

While the form in which the MSA has documented its forbearance decision has evolved, the only 
substantive difference between the process followed since 2012 and that set out in the Draft Pilot 
Rules is the change to the MSA’s role from providing regulatory forbearance ex ante if it is satisfied 
that the statutory requirements are met, to providing comments on proposed pilots which the 
AESO would consider then decide for itself whether to proceed with the pilot.13  

 
9 AESO, Stakeholder Comment Matrix – Development of Pilot Project ISO rule Amendments, 
https://www.aesoengage.aeso.ca/43914/widgets/184353/documents/133976 (Comment Matrix) 
10 Copies of the instruments in which the MSA granted forbearance are attached as “Appendix A” hereto, 
all of which have previously been made public. 
11 See Appendix “A” 
12 Draft Rule 103.15, at s. 3(3) 
13 Draft Rule 103.15, at s. 3(6) 
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The AESO has not suggested in its consultation materials that the existing forbearance process 
or seeking the MSA’s forbearance prior to commencing a pilot project is unworkable, unwieldy, or 
otherwise inappropriate, or that the current process is not transparent. In other words, other than 
seeking forbearance from the MSA in accordance with the statutory scheme before it conducts 
its pilot projects, the AESO appears willing to follow the existing process. 

One of the AESO’s stated purposes for the Draft Pilot Rules is to “increase transparency”.14 It is 
not apparent to the MSA how following substantially the same process, with less involvement 
from the MSA, increases transparency.  

The AESO appears to accept the MSA’s role in safeguarding the reliable and FEOC operation of 
the Alberta electricity market. The Draft Pilot Rules allow the MSA to require the AESO to suspend 
a pilot project based on a concern that the pilot project will “materially interfere” with the reliable 
or FEOC operation of the electricity market.15 However, nothing in the AESO’s consultation 
materials explain how this change provides more transparency to market participants than 
seeking forbearance from the MSA prior to conducting a pilot project. Further, as set out below, 
the Draft Pilot Rules introduce significant uncertainty for pilot project participants which is not 
present under the existing process, contrary to the AESO’s stated rationale.16 

The Draft Pilot Rules Do Not Give Pilot Project Participants Certainty 

The Draft Pilot Rules are unwarranted, as the AESO has not explained how the existing process 
does not provide certainty to participants in AESO pilot projects. At the same time, the Draft Pilot 
Rules would increase risk and uncertainty to firms participating in pilot projects conducted under 
them.  

Under the existing process, the AESO seeks and the MSA considers forbearance in advance of 
pilot projects. If the MSA is satisfied that the information provided supports the required findings 
of fact, it grants forbearance. When communicating its forbearance decision, the MSA specifically 
lists the ISO rules which it will forbear from enforcing. This provides pilot project participants with 
certainty because they know that a) the decision on forbearance is made by a statutory decision 
maker with the authority to do so and is therefore enforceable, and b) market participants know 
precisely what rules will be enforced and which will not. Contrary to the AESO’s stated rationale, 
the Draft Pilot Rules do not provide certainty in either of these ways. 

As with all ISO rules, the Draft Pilot Rules are subject to the MSA’s enforcement authority and the 
Alberta Utilities Commission’s (Commission) ultimate decision-making authority. The AESO does 
not have the statutory authority to make findings of fact, so neither the MSA nor the Commission 
would be bound by the AESO’s determination under section 2(2) of Draft Rule 103.15.17 Thus, 

 
14 AESO, Letter of Notice for Development of Proposed New Section 103.15, Pilot Rule and Proposed 
Amended Section 103.12, Compliance Monitoring (“Pilot Project Rule”) [sic], June 28, 2024 (Online – Link 
Begins Download) (Notice Letter), at p. 1 
15 Draft Rule 103.15, at s. 8(1) 
16 Notice Letter, p. 1 
17 Draft Rule 103.15 at s. 2(2) 
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the AESO’s determination that a pilot project “will not materially interfere with” the competitive or 
reliable operation of the electricity market is subject to challenge in a future proceeding brought 
by the MSA. Market participants may only find out, years after the fact and following the expense 
and inconvenience of a contested proceeding, that the AESO’s determination was improper and, 
for that reason, the compliance exemption under the Draft Pilot Rules18 is not available. This 
creates significant uncertainty for market participants participating in a pilot project under the Draft 
Pilot Rules.  

Further, the Draft Pilot Rules include a general exemption from compliance with any ISO rule for 
any “actions or omissions specifically required as a result of participation in a pilot project.”19 While 
a participant in a pilot project may view its actions and resulting non-compliance with an ISO rule 
as required as result of its participation in a pilot, nothing in the Draft Pilot Rules binds the MSA 
or Commission to that view, or prevents the MSA from taking a contrary view in an enforcement 
proceeding. This issue could only be finally resolved through an adversarial process before the 
Commission, with the attendant cost, expense, and inconvenience, and the risk the Commission 
may rule against the market participant. At no point in a pilot project could market participants be 
certain their actions would not result in a successful prosecution before the Commission. 

To the extent that the AESO’s concern is that firms will not participate in pilot projects without 
certainty about which ISO rules will be enforced, it is not apparent how providing less certainty 
than the existing process will encourage participation in pilot projects. If the concern is that over 
the course of a pilot project it may become apparent that participation requires non-compliance 
with an ISO rule not identified in the initial request for forbearance, the existing process allows for 
this possibility. With respect to the FFR Pilot, the MSA initially granted forbearance in respect of 
some ISO rules and, when it became apparent that additional rules were implicated, the AESO 
sought further forbearance and provided full information to the MSA in support of its request, 
which the MSA granted.20  

The AESO has not suggested any market participant refused to participate in the FFR Pilot based 
on the initial forbearance granted, or that any market participant may be deterred from 
participating in a future pilot under the existing process. To the contrary, participants went into the 
FFR Pilot with full knowledge of what rules would and would not be enforced by the MSA. In other 
words, under the current process, market participants can be certain of their compliance 
obligations, in a way they would not be under the Draft Pilot Rules. 

Further, under the Draft Pilot Rules, pilot project participants could have no certainty as to the 
length of time a pilot project will run. Under the Draft Pilot Rules, the AESO may propose a pilot 
project, with the MSA providing comments opposing it, and the AESO may decide to proceed with 
the pilot project in the face of the MSA’s opposition. On the strength of the AESO’s decision to 
proceed, firms may participate in the pilot project on the expectation the pilot project will run a full 

 
18 Draft Rule 103.12 at s. 13(1)(f). 
19 Ibid. 
20 Market Surveillance Administrator, Letter Re: AESO Fast Frequency Response Pilot Project (“FFR Pilot”) 
[sic] – Update to the List of FFR Pilot Impact Rules, February 2, 2022, at pp. 1 & 2 (Appendix “A”) 
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two years.21 However, the Draft Pilot Rules allow the MSA to require the AESO to suspend a pilot 
on notice from the MSA, with no limitation on when such a suspension could occur.22 A 
suspension would therefore loom over the pilot project for its entire duration.  

Market participants expend significant time, effort, and money preparing for and participating in 
pilot projects. It is difficult to see how any firm would be willing to participate in a pilot project, with 
the knowledge that their efforts could disappear at any moment. This does not provide certainty, 
contrary to the AESO’s stated rationale for the Draft Pilot Rules 

The Draft Pilot Rules are Contrary to the Rule of Law 

Finally, the Draft Pilot Rules are unlawful, as they purport to permit the AESO to exercise 
forbearance jurisdiction not granted to it by statute, when the Legislature clearly assigned 
forbearance jurisdiction to the MSA. 

Under the Draft Pilot Rules, if the AESO is satisfied that the pilot will not “materially interfere” with 
the FEOC operation of the electricity market or the safe, reliable, or economic operation of the 
interconnected electric system, market participants (including the AESO) are excused from non-
compliance with any ISO rule (even those not identified in the AESO’s pilot project proposal), so 
long as non-compliance is a result of conduct required to participate in the pilot project.23 This is 
a broad-ranging forbearance decision: by initiating a pilot project the AESO effectively decides 
that no ISO rule may be enforced against a participant in that pilot project. That this is a 
forbearance decision is shown by the AESO’s statement that: 

[…] the AESO historically sought a forward-looking, written regulatory forbearance 
from the MSA prior to commencing a pilot. However, as the Pilot Project Rule 
specifically authorizes compliance exceptions for market participants engaged in 
a pilot project, a forbearance should no longer be required.24 

The AESO also refers to the “potential risk of an enforcement action” which is eliminated by the 
Draft Pilot Rules.25 The AESO’s determination under s. 2(2) of Draft Rule 103.15, followed by the 
commencement of the pilot project is plainly intended to stand in the place of the MSA’s 
forbearance decision.  

It has long been the law in Canada that:  

A decision maker may not exercise authority not specifically assigned to him or 
her. By acting in the absence of legal authority, the decision maker transgresses 
the principle of the rule of law.26 

 
21 Draft Rule 103.15, at s. 2(3) 
22 Draft Rule 103.15, at s. 5(1) 
23 Draft Rule 103.15, at s. 2(2); Draft Rule 103.12 at ss. 13(1)(f) and 13(2) 
24 Notice Letter, p. 1 
25 Ibid. 
26 Dunsmuir v. New Brunswick, 2008 SCC 9, at para. 29; cited in Quebec (Attorney General) v. Guérin, 
2017 SCC 42, at para. 68 
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As set out above, the jurisdiction to forbear from the enforcement of any ISO rule is assigned to 
the MSA; no provision in the EUA or other relevant legislation gives the AESO such forbearance 
jurisdiction. Further, unlike the Commission27 and the MSA,28 the AESO has no statutory authority 
to make findings of fact. By purporting to authorize the AESO to exercise forbearance jurisdiction 
not assigned to it by statute and authorizing the AESO to make findings of fact without the 
statutory authority to do so, the Draft Pilot Rules authorize the AESO to act contrary to the rule of 
law.  

The MSA, rather than the AESO, has exclusive forbearance jurisdiction for good reason. The 
MSA is, factually and by statute, “independent of any person who has a material interest in the 
Alberta electric […] industry.”29 The ISO rules in force from time to time are those which the 
Commission has approved because they are not technically deficient, support the FEOC 
operation of the electricity market, and are in the public interest.30 Following approval, the MSA – 
with the statutory mandate to safeguard the reliable and FEOC operation of the electricity market 
and independent of “any person with a material interest” in the electricity market – has the 
statutory authority to forbear from enforcing that rule, but only upon making the required findings 
of fact.31 In sum, only a body with no interest in the electricity market, may decide if a particular 
ISO rule should not be enforced, and then only if reliability and competition will be assured. 

Unlike the MSA, the AESO actively transacts in the electricity market: among other things, it sells 
system access services, and it purchases ancillary services, both of which make it an electricity 
market participant.32 The AESO thus has an interest in the electricity market. As an electricity 
market participant, the AESO itself is bound to follow the ISO rules.33 As a matter of fairness, all 
who transact in the electricity market must do so based on equal application of the governing 
rules.34 However, the Draft Pilot Rules would effectively permit the AESO to decide which ISO 
rules will apply to it and the entities it does business with in the Alberta electricity market. This is 
plainly contrary to the scheme of the EUA and the rule of law. 

Conclusion 

The existing forbearance process meets the AESO’s stated objectives of certainty and 
transparency, with the added benefit of reflecting the statutory scheme and supporting the rule of 
law. While the MSA supports the AESO in its efforts to innovate and modernize, this must be done 
in accordance with the legislative scheme and the rule of law. The Draft Pilot Rules are not in 
accordance with either, and therefore the Draft Pilot Rules cannot meet the requirements for 

 
27 AUCA s. 8(5) 
28 AUCA s. 57; TReg s. 23.1 
29 AUCA s. 33(1) 
30 EUA s. 20.21(2)(a) 
31 AUCA s. 57(1); TReg s. 23.1  
32 EUA ss. 1(1)(p.2) and 1(1)(q) 
33 EUA s. 20.8 
34 Milner, at para. 30 
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approval by the Commission.35 Accordingly, further development of the Draft Pilot Rules should 
be abandoned.  

The MSA looks forward to the AESO’s response to the MSA’s comments, as contemplated in the 
Notice Letter.36 

Daniel B.R. Johnson 
Senior Legal Counsel 
Market Surveillance Administrator 

cc: Derek Olmstead, CEO, Market Surveillance Administrator 
 Andrew Wilkins, Director, Market Assessment, Market Surveillance Administrator 

 

 
35 EUA s. 20.21(2)(a) 
36 Notice Letter, at p. 2 
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